City of Woodland

.
REPORT TO MAYOR AND CITY COUNCIL | [ACENPAITEM

TO: THE HONORABLE MAYOR

AND CITY COUNCIL DATE: April 21, 200¢

SUBJECT: Approve California Dept. of Transportati@isadvantaged Business
Enterprise Program Implementation Agreement

Report in Brief

As a condition of receiving federal financial asmmee (or grant funding) from the U.S. Department
of Transportation through the California Departmerit Transportation (Caltrans), the City ig
required to implement a Disadvantage Business pmser (DBE) Implementation Program. By
approving this agreement, the City agrees to b&y fgarthe Caltrans DBE program. The City i$
currently a party to the existing Caltrans Prograire City must adopt this agreement before June 2,
2009 in order to continue receiving federal fundiogtransportation projects.

Staff recommends that the City Council approve #gseeement and authorize the City Manager [to
execute it on behalf of the City and to authortze €ity Manager to execute Annual DBE Submittal
updates to Caltrans.

Background

The DBE Program Plan is based on U.S. Departmeftrarisportation (DOT), 49 CFR, Part 26
requirements. The City is agreeing to ensure thBE$) as defined in Part 26, have an equal
opportunity to receive and participate in DOT-asslontracts. This includes:

* To ensure nondiscrimination in the award and adstiiamiion of DOT-assisted contracts.

« To create a level playing field on which DBE’s caompete fairly for DOT-assisted
contracts.

* To ensure that their annual overall DBE participatpercentage is narrowly tailored, ir
accordance with applicable law.

 To ensure that only firms that fully meet Federhgjikility standards are permitted to
participate as DBEs.

* To help remove barriers to the participation of BB&E DOT-assisted contracts.

* To assist the development of firms that can competeessfully in the market place outside
the DBE Program.
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In accordance with the Caltrans Local Assistancec&tures Manual, “Each local agency must
designate a DBE Liaison Officer (DBELO) who shadive direct independent access to the local
agency’s Chief Executive Officer [City Manager] ceming DBE program matters.” The DBELO
for the City will be Lynn Gatie, Senior ManagemeAnhalyst. The work associated with
implementing the terms of this DBE agreement fopi@& Improvement Projects is managed by
Michael Karoly, Senior Civil Engineer, CDD Enginagy Division.

Discussion

The City includes these DBE requirements in thedmduments for Capital Improvement Projects
with federal aid funding. Prior to 2006, the bidslevere required to meet the contract goal
(expressed as a percentage of work required tetlhe DBE sub-contractors) or demonstrate a good
faith effort to meet it if they could not achieveetdesired goal. If the bidder failed to meet thalg
and also failed to demonstrate a good faith etfmrneet the goal, then prior to 2006, the City doul
declare their bid non-responsive and award to ddsithat met the goal and/or demonstrated a good
faith effort if they didn’t meet the requirement.

In 2006, the State changed the DBE program reqeinesito be entirely a race neutral approach as a
result of a federal circuit court decision. Theeateutral approach required the City to state a
desired DBE contract goal but did not impose a gadti effort requirement if the bidder failed to
meet the goal.

As a result of the 2006 court decision, Caltrars leen performing a disparity study. As a result of
the disparity study, 2 classes of DBE's were fouadbe adequately utilized in DOT-assisted
contracts and 4 classes were found to be underdiliTherefore, Caltrans is bringing back the Race
Conscious approach to implement DBE requirememtthiounderutilized classes. Staff is attending
available training opportunities offered by Calsamd the Federal Highway Administration.

This agreement will impose a dual approach to mgdhie Caltrans DBE program requirements;

» Continue the Race Neutral approach for DBE’s thataequately utilized; and

* Implement a Race Conscious approach for DBE’s (ktsmvn as Underutilized DBEs or
UDBES) that are underutilized (African Americansatve Americans, Women and Asian
Pacific Americans).

In the past, the majority of staff efforts to emferthe terms of this agreement have typically
consisted of incorporating required clauses in transon contracts and reviewing bid documents
for compliance with the terms of the agreement.aAssult of this new agreement, staff will need to
spend additional time, such as, determining appatgDBE & UDBE goals by project, reviewing

bidder Good Faith Effort submittals (if DBE goal® aot met), monitoring DBE sub-contracting by

the contractor (including follow-up corrective awts if needed), and creating and maintaining a
DBE database based on bid results. The DBE databssks are shared with Caltrans as requested.

Staff will also continue to prepare an annual sutainito Caltrans, which indicates the Annual
Anticipated DBE Participation Level (AADPL) for tHellowing fiscal year. The annual report also



PAGE:
SUBJECT: Approve California Dept. of Transportation DisadvantagesiffBss ) 3
Enterprise Program Implementation Agreement ITEM:

includes the name of our DBELO plus contact infaioraas well as the prompt pay provision that
we will include in contract documents. This annaibmittal is due by June 1 of each year.

Fiscal | mpact

All work associated with implementing the termstbis agreement is charged to the respective
federal aid projects. This agreement will req@rene time effort to update our standard form of
construction contract for federal aid projectswill also require an incremental additional effort
each federally funded project. Many of the Cityésléral aid projects are funded from a combination
of City, state and federal fund sources. Dependimghe project, staff costs may be entirely borne
by the local or state funds and in other caseslmashared by all funds sources.

There is no impact to the General Fund.

Public Contact

Posting of the City Council agenda.

Recommendation for Action

Staff recommends that the City Council approve digieement and authorize the City Manager to
execute it on behalf of the City and to authorlee €ity Manager to execute Annual DBE Submittal
updates to Caltrans.

Prepared by: Michael Karoly, PE
Sr. Civil Engineer

Reviewed by: Brent Meyer
Principal Civil Engineer

Reviewed by: Barry Munowitch, AICP
Assistant City Manager

Mark G. Deven
City Manager

Attachment(s): Caltrans DBE Agreement
March 4 Letter from Caltrans Director Will Kempton
March 4 Letter from Denix Anbiah, Chief, Caltrans Divisifri_ocal Assistance



City of Woodland

CALIFORNIA
DEPARTMENT OF TRANSPORTATION
DISADVANTAGED BUSINESS ENTERPRISE
PROGRAM
IMPLEMENTATION AGREEMENT
FOR
City of Woodland

April 21, 2009



California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

For theCity of Woodland hereinafter referred to as “RECIPIENT.”

I Definition of Terms

The terms used in this agreement have the meadefgeed in 49 CFR § 26.5.

[ Objective/Policy Statement (826/1. 26/23)

The RECIPIENT intends to receive federal finanasdistance from the U. S. Department of
Transportation (DOT) through the California Depagtrinof Transportation (Caltrans), and as a
condition of receiving this assistance, the RECNPIEwill sign the California Department of
Transportation Disadvantaged Business Enterprisgr®m Implementation Agreement
(hereinafter referred to as Agreement). The REQWHIRgrees to implement the State of
California, Department of Transportation DisadvagethBusiness Enterprise (DBE) Program
Plan (hereinafter referred to as the DBE Prograam)Pas it pertains to local agencies. The DBE
Program Plan is based on U.S. Department of Tratetmm (DOT), 49 CFR, Part 26
requirements.

It is the policy of the RECIPIENT to ensure thatlEX as defined in Part 26, have an equal
opportunity to receive and participate in DOT-a®slontracts. It is also their policy:

» To ensure nondiscrimination in the award and adstiiaiion of DOT-assisted contracts.
» To create a level playing field on which DBE’s campete fairly for DOT-assisted
contracts.

» To ensure that their annual overall DBE participagpercentage is narrowly tailored, in
accordance with applicable law.

» To ensure that only firms that fully meet 49 CFR(tR26 eligibility standards are permitted
to participate as DBEs.

* To help remove barriers to the participation of BB&E DOT-assisted contracts.

* To assist the development of firms that can compateessfully in the market place outside
the DBE Program.

I Nondiscrimination (826.7)

RECIPIENT will never exclude any person from paption in, deny any person the benefits
of, or otherwise discriminate against anyone innemtion with the award and performance of
any contract covered by 49 CFR, Part 26 on theslmdsice, color, sex, or national origin. In
administering the local agency components of th& PBogram Plan, the RECIPIENT will not,
directly, or through contractual or other arrangetsguse criteria or methods of administration
that have the effect of defeating or substantiatigairing accomplishment of the objectives of
the DBE Program Plan with respect to individualsa @articular race, color, sex, or national
origin.

IV Annual DBE Submittal Form (826.21)

The RECIPIENT will provide to the Caltrans Distrladcal Assistance Engineer (DLAE) a
completed_ocal Agency DBE Annual Submittal Form (Exhibit 9-B) by June 1 of each year for
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

the following Federal Fiscal Year (FFY). This fomtludes an Annual Anticipated DBE
Participation Level (AADPL), methodology for estabing the AADPL, the name, phone
number, and electronic mailing address of the detegl DBELO, and the choice of Prompt Pay
Provision to be used by the RECIPIENT for the failog FFY.

Vv Race-Neutral M eans of Meeting the Overall Statewide Annual DBE Goal (826.51)

RECIPIENT must meet the maximum feasible portioitSOAADPL by using race-neutral
means of facilitating DBE participation. Race-maUDBE participation includes any time a
DBE wins a prime contract through customary contipetprocurement procedures, is awarded
a subcontract on a prime contract that does noy ealdBE goal, or even if there is a DBE goal,
wins a subcontract from a prime contractor thatrgiticonsider its DBE status in making the
award (e.g., a prime contractor that uses a $tnietbid system to award subcontracts).

Race-neutral means include, but are not limitethi® following:

1. Arranging solicitations, times for the presentatidiids, quantities, specifications, and
delivery schedules in ways that facilitate DBE, atiter small businesses, participation
(e.g., unbundling large contracts to make them raooessible to small businesses,
requiring or encouraging prime contractors to sarext portions of work that they
might otherwise perform with their own forces);

2. Providing assistance in overcoming limitations sashnability to obtain bonding or
financing (e.g., by such means as simplifying tbeding process, reducing bonding
requirements, eliminating the impact of surety sdsim bids, and providing services to
help DBEs, and other small businesses, obtain bgrahd financing);

3. Providing technical assistance and other services;

4. Carrying out information and communication progranscontracting procedures and
specific contract opportunities (e.g., ensuringittodusion of DBEs, and other small
businesses, on recipient mailing lists of biddersuring the dissemination to bidders on
prime contracts of lists of potential subcontragtqrovision of information in languages
other than English, where appropriate);

5. Implementing a supportive services program to dgvahd improve immediate and
long-term business management, record keepingfj@aatcial and accounting capability
for DBEs and other small businesses;

6. Providing services to help DBEs, and other smadimesses, improve long-term
development, increase opportunities to participatevariety of types of work, handle
increasingly significant projects, and achieve ¢éwabhself-sufficiency;

7. Establishing a program to assist new, start-updfinparticularly in fields in which DBE
participation has historically been low;

8. Ensuring distribution of your DBE directory, thrdugrint and electronic means, to the
widest feasible universe of potential prime cortes; and

9. Assisting DBEs, and other small businesses, toldpvbeir capability to utilize
emerging technology and conduct business througgirehic media.
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

VI Race Conscious M eans of M eeting the Overall Statewide Annual DBE Goal
(826.51(d))

RECIPIENT must establish contract goals for Undkretd Disadvantaged Business Enterprises
(UDBES) to meet any portion of your AADPL you dat pooject being able to meet using race-
neutral means. UDBEs are limited to these cedtibdBEs that are owned and controlled by
African Americans, Native Americans, Women, andafssPacific Americans.

VIl Quotas (§26.43)

RECIPIENT will not use quotas or set-asides inwaay in the administration of the local
agency component of the DBE Program Plan.

VIl DBE Liaison Officer (DBEL O) (§26.25)

RECIPIENT has designated a DBE Liaison Officer.e TIBELO is responsible for
implementing the DBE Program Plan, as it pertainthé RECIPIENT, and ensures that the
RECIPIENT is fully and properly advised concernidBE Program Plan matters. The City’s
capital project staff consisting of at least orgisered civil engineer and up to two associate
civil engineers and/or assistant and/or junior Begrs devote a portion of their time to this
program. The name, address, telephone numbertaiectnail address, and an organization
chart displaying the DBELO'’s position in the orgaation are found in Attachmeftto this
Agreement. This information will be updated anngalhd included on the DBE Annual
Submittal Form.

The DBELO is responsible for developing, implemegtiand monitoring the RECIPIENT'’s
requirements of the DBE Program Plan in coordimatuith other appropriate officials. Duties
and responsibilities include the following:

1. Gathers and reports statistical data and othernrdtion as required.
Reviews third party contracts and purchase redquistfor compliance with this program.

Works with all departments to determine projectesh#al Anticipated DBE Participation
Level.

4. Ensures that bid notices and requests for propasalsiade available to DBESs in a timely
manner.

5. Analyzes DBE participation andentifies ways to encourage participation throuvagte-
neutral means.

Participates in pre-bid meetings.
7.  Advises the CEO/governing body on DBE matters aB& Dace-neutral issues.

Provides DBEs with information and recommends sesito assist in preparing bids,
obtaining bonding and insurance.

9. Plans and participates in DBE training seminars.

10. Provides outreach to DBEs and community organinatto fully advise them of
contracting opportunities.
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

I X Federal Financial Assistance Agreement Assurance (8§26.13)

RECIPIENT will sign the following assurance, applite to and to be included in all DOT-
assisted contracts and their administration, aisgbdine program supplement agreement for each
project.

The recipient shall not discriminate on the basisioe, color, national origin, or sex in the
award and performance of any DOT-assisted contoadh, the administration of its DBE
Program, or the requirements of 49 CFR Part 26 r€hipient shall take all necessary and
reasonable steps under 49 CFR, Part 26 to ensndiseamination in the award and
administration of DOT-assisted contracts. The rieais DBE Program, as required by 49 CFR,
Part 26 and as approved by DOT, is incorporateckfgrence in this agreement.
Implementation of this program is a legal obligatand failure to carry out its terms shall be
treated as a violation of this agreement. Uporfigation to the recipient of its failure to carry
out its approved program, the Department may imgasetions as provided for under Part 26
and may, in appropriate cases, refer the mattegrftorcement under 18 U.S.C. 1001 and/or the
Program Fraud Civil Remedies Act of 1986 (31 U.S801 et seq.). [Note — this language is to
be used verbatim, as it is stated in §26.13(a).]

X DBE Financial Institutions (826.27)

It is the policy of the RECIPIENT to investigateetfull extent of services offered by financial
institutions owned and controlled by socially acdrmomically disadvantaged individuals in the
community to make reasonable efforts to use thest@utions, and to encourage prime
contractors on DOT-assisted contracts to make Uese institutions.

Information on the availability of such institut®can be obtained from the DBELO. The
Caltrans’ Disadvantaged Business Enterprise Prognagnoffer assistance to the DBELO.

Xl Directory (826.31)

RECIPIENT will refer interested persons to the WdfCertification Program DBE directory
available from the Caltrans Disadvantaged Busiigdsrprise Program’s website at
www.dot.ca.gov/hg/bep.

XIl  Required Contract Clauses (8826.13, 26.29)

RECIPIENT ensures that the following clauses oivajeant will be included in each DOT-
assisted prime contract:

A. Contract Assurance

The contractor or subcontractor shall not discratenon the basis of race, color, national origin,
or sex in the performance of this contract. Theramtor shall carry out applicable requirements
of 49 CFR, Part 26 in the award and administratibDOT-assisted contracts. Failure by the
contractor to carry out these requirements is &natoreach of this contract, which may result
in the termination of this contract or such otremedy, as recipient deems appropriate.
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

[Note — This language is to be used verbatim, ataied in §26.13(b). See Caltrans Sample
Boiler Plate Contract Documents on the Interneaiv.dot.ca.gov/hg/LocalPrograms under
“Publications.”]

B. Prompt Payment

Prompt Progress Payment to Subcontractors

The local agency shall require contractors and cuibactors to be timely paid as set
forth in Section 7108.5 of the California Business! Professions Code concerning
prompt payment to subcontractors. The 10-days reogint is applicable unless a longer
period is agreed to in writing. Any delay or pastpment of payment over 30 days may
take place only for good cause and with the agenasior written approval. Any

violation of Section 7108.5 shall subject the Viimlg contractor or subcontractor to the
penalties, sanctions, and other remedies of thatd®e This requirement shall not be
construed to limit or impair any contractual, adistirative, or judicial remedies,
otherwise available to the contractor or subcoitdraa the event of a dispute involving
late payment or nonpayment by the contractor, eeficsubcontractor performance,
and/or noncompliance by a subcontractor. This elagplies to both DBE and non-DBE
subcontractors.

Prompt Payment of Withheld Funds to Subcontractors

The local agency shall ensure prompt and full paytroéretainage from the prime
contractor to the subcontractor within thirty (8@)ys after the subcontractor’s work is
satisfactorily completed and accepted. This db@khccompanied by including either (1),
(2), or (3) of the following provisions [local aggnequivalent will need Caltrans
approval] in their federal-aid contracts to engun@mpt and full payment of retainage
[withheld funds] to subcontractors in compliancéhwl9 CFR 26.29.

1. No retainage will be held by the agency fraimgpess payments due to the prime
contractor. Prime contractors and subcontract@gehibited from holding retainage
from subcontractors. Any delay or postponememayiment may take place only for
good cause and with the agency’s prior written ap@it Any violation of these
provisions shall subject the violating contractosobcontractor to the penalties,
sanctions, and other remedies specified in Se@ll®8.5 of the California Business and
Professions Code. This requirement shall not bstcoed to limit or impair any
contractual, administrative, or judicial remedietherwise available to the contractor or
subcontractor in the event of a dispute involviaig Ipayment or nonpayment by the
contractor, deficient subcontractor performance/@mnoncompliance by a
subcontractor. This clause applies to both DBErdDBE subcontractors.

2. No retainage will be held by the agency framgpess payments due the prime
contractor. Any retainage kept by the prime canttnaor by a subcontractor must be
paid in full to the earning subcontractor in 30 slafter the subcontractor’s work is
satisfactorily completed. Any delay or postponet@payment may take place only for
good cause and with the agency’s prior written apai: Any violation of these
provisions shall subject the violating contractosobcontractor to the penalties,
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

sanctions, and remedies specified in Section 71@8%e California Business and
Professions Code. This requirement shall not bstcoed to limit or impair any
contractual, administrative, or judicial remedietherwise available to the contractor or
subcontractor in the event of a dispute involviaig Ipayment or nonpayment by the
contractor, deficient subcontractor performance/@nnoncompliance by a
subcontractor. This clause applies to both DBErdDBE subcontractors.

The City of Woodland shall use the following:

3. The agency shall hold retainage from the peomractor and shall make prompt a
regular incremental acceptances of portions, amated by the agency of the contrac
work and pay retainage to the prime contractor dasethese acceptances. The prime
contractor or subcontractor shall return all monwgtheld in retention from all
subcontractors within 30 days after receiving payifier work satisfactorily completed
and accepted including incremental acceptancesrtibps of the contract work by the
agency. Any delay or postponement of payment mieg pdace only for good cause and
with the agency’s prior written approval. Any vibén of these provisions shall subject
the violating prime contractor to the penaltiesics®ns, and other remedies specified |n
Section 7108.5 of the California Business and Rsifss Code. This requirement shall
not be construed to limit or impair any contractaaministrative, or judicial remedies,
otherwise available to the contractor or subcotdraa the event of: a dispute involving
late payment or nonpayment by the contractor; gaftcsubcontractor performance;
and/or noncompliance by a subcontractor. This el@pplies to both DBE and non-DBE
subcontractors.

- =
o

X1l  Local Assistance Procedures M anual

The RECIPIENT will advertise, award and admini€fd&T-assisted contracts in accordance
with the most current published Local AssistanaacBdures Manual (LAPM).

XIV  Transit Vehicle Manufacturers (8§ 26.49)

If FTA-assisted contracts will include transit veki procurements, RECIPIENT will require
each transit vehicle manufacturer, as a conditfidremg authorized to bid or propose on transit
vehicle procurements, to certify that it has coebhvith the requirements of 49 CFR Part 26,
Section 49.

XV  BiddersList (826.11(c))

The RECIPIENT will create and maintain a biddess lkconsisting of information about all DBE
and non-DBE firms that bid or quote on its DOT-ak&sd contracts. The bidders list will include
the name, address, DBE/nonDBE status, age, andibgruss receipts of the firm.
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California Department of Transportation Disadvantaged Business Enterprise
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XVI Reportingtothe DLAE

RECIPIENT will promptly submit a copy of the Looatiency Bidder/Proposer-UDBE
Commitment (Consultant Contract), (Exhibit 10-O(l¢cal Agency Bidder/Proposer-DBE
Commitment (Consultant Contract)”) or Exhibit 151 (Local Agency Bidder-UDBE
Commitment (Construction Contract) to the DLAEls time of award of the consultant or
construction contracts.

RECIPIENT will promptly submit a copy of the Locagency Bidder-DBE Information (Exhibit
15-G(2) “Local Agency Bidder-DBE (Construction Caatts) — Information” or Exhibit 10-O(2)
“Local Agency Proposer/Bidder-DBE (Consultant Cants)-Information” of the LAPM) to the
DLAE at the time of execution of consultant or doastion contract.

RECIPIENT will promptly submit a copy of the Finatilization of DBE participation to the
DLAE using Exhibit 17-F “Final Report — Utilizatioof Disadvantaged Business Enterprises
(DBE), First-Tier Subcontractors” of the LAPM immately upon completion of the contract for
each consultant or construction contract.

XVII Certification (826.83(a))
RECIPIENT ensures that only DBE firms currentlytiéexd by the California Unified

Certification Program will participate as DBEs o@D-assisted contracts.
| XVIII Confidentiality
RECIPIENT will safeguard from disclosure to thirdrfles, information that may reasonably be

regarded as confidential business information sest with federal, state, and local laws.

By
(Signature )

Phone Number:

Mark Deven, City Manager
ADMINISTERING AGENCY
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

This California Department of Transportation’s Risantaged Business Enterprise Program
Implementation Agreement is accepted by:

Date:

[Signature of DLAE]

[Print Name of DLAE]

Distribution: (1) Original — DLAE
(2) Signed copy by the DLAE — Local Agency

(Updated: March 4, 2009)
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California Department of Transportation Disadvantaged Business Enterprise
Implementation Agreement

ATTACHMENT 1

DBELO INFORMATION:

Lynn Gatie, Sr. Management Analyst
300 First Street

Woodland, CA 95695

(530) 661-5979

(530) 661-5844 fax
lynn.gatie@cityofwoodland.org

ASST. DBELO INFORMATION:

Michael Karoly, Sr. Civil Engineer
300 First Street

Woodland, CA 95695

(530) 661-5963

(530) 661-5844 fax
michael.karoly@cityofwoodland.org

Organization Chart:

[ City Manager

)

[ Assistant City Manager ]

[ Senior Management Analyst

[ Deputy Director of Community ]

Development

L

( Principal Civil Engineer/City Engineel]

(Capital Projects Program Manatar. Civil
L Engineer

City of Woodland

Page 10 of 10
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STATE OF CALIFORNIA—BUSINESS. TRANSPORTATION AND HOUSING AGENCY ARNOLD SCHWARZENEGGER. Governor

DEPARTMENT OF TRANSPORTATION
DIRECTOR’S OFFICE

1120 N STREET

P.O. BOX 942873

SACRAMENTO, CA 94273-0001 Flex your power!
PHONE (916) 654-5266 Be energy efficient!
FAX (916) 654-6608

TTY 711

March 4, 2009

Dear Transportation Construction Community:

The California Department of Transportation (Caltrans) has just received conditional
approval from the Federal Highway Administration (FHWA) to immediately implement its
Federal Fiscal Year (FFY) 2009 Disadvantaged Business Enterprise (DBE) Goal and
Methodology. The 2009 Goal and Methodology provides for a 6.75 percent race-conscious
goal and a 6.75 percent race-neutral goal for an overall 13.5 percent program goal.

With the recent enactment of the American Recovery and Reinvestment Act (ARRA) of 2009
and the increase in transportation contracting opportunities it will bring, the urgency for
Caltrans to implement contract goals has heightened. The conditional approval requires
Caltrans to submit to FHWA the additional requested information to support its decision to
make no upward adjustment to the FFY 2009 goal. The conditional approval also requires
Caltrans to submit monthly status reports on its use of contract goals beginning

March 31, 2009.

FHW A has indicated that failure to implement the overall goal and contract goals could result
in the imposition of sanctions authorized by 23 Code of Federal Regulation (CFR) section
1.36. Those sanctions may include withholding federal funds, withholding approval of
projects, or other action FHWA deems appropriate under the circumstances.

By March 30, 2009, the Division of Engineering Services and the Division of Procurement
and Contracts will begin including an appropriate DBE race-conscious goal to include
African American, Asian-Pacific American, Women, and Native American businesses, in the
advertised contracts for federally funded projects. These four groups together will be referred
to as Underutilized Disadvantaged Business Enterprises (UDBEs). The race-conscious goal
established for each contract will be based on the subcontracting opportunities it provides and
the availability of UDBEs. At this time, Hispanic American and Subcontinent Asian
American businesses are not included in the race-conscious portion of the program.

However, use of these businesses does count toward meeting the race-neutral portion of the
goal and the overall goal. I encourage continued use of these groups at current levels in order
to avoid the necessity of adjusting the goals as time goes on.

Implementation of the race-conscious component of the DBE program applies to Local

Agencies as subrecipients. Caltrans will advise regional and local partners to begin
implementing DBE race-conscious goals on federally funded projects within 90 days.

“Caltrans improves mobility across California”



Transportation Construction Community
March 4, 2009
Page 2

Caltrans will continue its commitment to the application of race-neutral measures as before.
They include, but are not limited to, providing technical assistance, one-on-one counseling,
training, and direct referral of DBEs to prime contractors through the California Construction
Contracting Program and the memorandum of understanding with the California Community
Colleges Chancellor’s Office. More information can be found on the Web site at
http://www.buildcalifornia.org.

Caltrans will also implement its Communication Plan to advise the DBE firms, community
organizations, industry/trade associations, and California Legislators that Caltrans has
conditional approval to implement the race-conscious component of the overall DBE goal.
To broaden business communication and outreach, the Caltrans’ Office of Business and
Economic Opportunity will have information and the schedule of public forums on its Web
site at http://www.dot.ca.gov/hg/bep. In addition, Caltrans staff will work with business
groups such as the City-County-State-Federal Cooperative Committee, Caltrans Statewide
Small Business Council, Associated General Contractors of California, Engineering and
Utility Contractors Associations, Southern California Contractors Association, and American
Council of Engineering Companies on the implementation of their program revision.

I thank you for your patience and understanding during the last year while Caltrans operated
under race-neutral measures. If you have any questions regarding this announced change in
the DBE program, please contact Robert Padilla, Disparity Study Project Manager, at

(916) 324-0552, or by e-mail at robert_padilla@dot.ca.gov.

Sincerely,

Y

WILL KEMPTON
Director

c: Walter Waidelich, Division Administrator, Federal Highway Administration
Rick Land, Chief Engineer, California Department of Transportation
Robert Padilla, Disparity Study Project Manager, California Department
of Transportation

“Caltrans improves mobility across California”



STATE OF CALIFORNIA-—BUSINESS, TRANSPORTATION AND HOUSING AGENCY ARNOLD SCHWARZENEGGER. Governor
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TO: ALL CITIES AND COUNTIES IN CALIFORNIA
METROPOLITAN PLANNING ORGANIZATIONS
REGIONAL TRANSPORTATION PLANNING AGENCIES

Dear Directors:
Re: Mandatory Race Conscious DBE Program

The Federal Highway Administration (FHWA) has approved the California Department of
Transportation’s 2009 Disadvantaged Business Enterprise (DBE) Annual Overall Goal.

FHWA’s approval requires the immediate implementation of the new DBE Program that
includes a Race Conscious component (RC DBE Program). Effective immediately the California
Department of Transportation (Caltrans) and local agencies receiving federal-aid funds must
begin transitioning to the new RC DBE Program.

Transition Period

Local agencies may have until June 2, 2009 to transition to the newly approved RC DBE
Program. This allows local agencies until June 2, 2009, to adopt and execute the new RC DBE
Program and allows projects authorized to proceed under the old Race Neutral (RN) DBE
program to proceed to contract award. As soon as possible but before June 2, 2009, local
agencies must adopt and execute a new California Department of Transportation DBE Program
Implementation Agreement (DBE Implementation Agreement). Upon execution of the new DBE
Implementation Agreement, local agencies shall proceed under the new RC DBE Program.
Under the new RC DBE Program, local agencies must incorporate the new race conscious
contract specifications into all federal-aid consultant and construction contracts. These
specifications are incorporated in the new contract boilerplate language referenced below.

Impacts to Federal-Aid Projects

¢ ALL CONTRACTS AWARDED AFTER June 2, 2009 SHALL INCLUDE RC DBE
REQUIREMENTS (i.e. contract goals, good faith efforts).

¢ Any project that receives Authorization to Proceed under the old RN DBE
requirements must award the contract by June 2, 2009.

¢ Any Authorization to Proceed received under the old RN DBE requirements that
does not meet the June 2, 2009 contract award deadline, shall be re-evaluated.
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Local agencies must resubmit their projects to Caltrans for approval to ensure
compliance with the new RC DBE requirements prior to bid opening.
Authorizations to Proceed will be withdrawn if projects do not comply with the new
RC DBE requirements.

e Contracts awarded after June 2, 2009, without meeting the new RC DBE
requirements will be ineligible for federal funding.

¢ Local agencies’ Requests for Authorization to Proceed for projects under the old
RN DBE Program will continue to be received and processed subject to the
preceding conditions.

 In submitting Requests for Authorization to Proceed for projects under the old RN
DBE Program, the project sponsors need to be mindful of the minimum advertising
period of three weeks, and the time it takes for bid opening and contract approval
by their governing bodies.

¢ Requests for Authorization to Proceed with the new RC DBE requirements may be
submitted for processing and have funds obligated/authorized before the District
Local Assistance Engineer (DLAE) receives the new DBE Implementation
Agreements; however, projects shall not be awarded prior to the approval of the
new DBE Implementation Agreement by the DLAE.

¢ Existing federal-aid project contracts awarded with race neutral requirements shall
continue under the old RN DBE Program.

Contract Goals Limited to Underutilized Disadvantaged Business Enterprises (UDBEs)

Contract goals and the Good Faith Effort requirement are reinstated; however, they are limited to
Underutilized DBEs (UDBEs). The findings from the Caltrans Availability and Disparity Study
revealed statistically significant underutilization in four of the six groups presumed to be
disadvantaged as defined by the Code of Federal Regulations, 49 CFR Part 26. The four groups
are African American, Asian Pacific American, Native American and Women. Contract goals
will be limited to these four groups of UDBEs. Use of the UDBEs above the contract goal and/or
use of DBEs owned and controlled by Hispanic Males or Subcontinent Asian Males shall be
reported and counted toward the Race Neutral portion of the local agencies’ overall Anticipated
Annual DBE Percentage Levels (AADPLSs).

Old RN and New RC DBE Forms, Boilerplate Specifications

For contracts that will be advertised and awarded under the old RN DBE Program, the
appropriate DBE forms will be available on the Local Assistance Website:
http://www.dot.ca.gov/hg/LocalPrograms/DBE_CRLC.html

You may download the new DBE Implementation Agreement and consultant and construction
contract boilerplate language from the Local Assistance website at:
http://www.dot.ca.gov/hg/LocalPrograms/
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For specific guidance on federal-aid consultant and construction contracts and access to the new
DBE forms, please refer to the enclosures addressing consultant contracts and construction
contracts.

Local Assistance Procedures Manual (LAPM)

The Division of Local Assistance will be issuing the changes to the LAPM. Until the LAPM
changes are issued, the updated forms, guidance, and Frequently Asked Questions are available
on the Caltrans, Division of Local Assistance (DLA) website:

http://www.dot.ca.gov/hg/LocalPrograms/

Annual Anticipated DBE Percentage Levels (AADPL)

Local agencies are not required to resubmit previously approved 2008/2009 AADPLs to include
segregated Race Conscious (RC) and Race Neutral (RN) components; however, contract goals
shall be calculated and placed on all contracts after the local agency has executed the new
DBE Implementation Agreement. The 2009/2010 AADPLSs shall report segregated RC and
RN anticipated percentage level components. Guidance for AADPL calculation under the new
RC DBE Program is available at the Caltrans DLA website under “Announcements.”

If you have questions, please refer to the Frequently Asked Questions posted on the Caltrans,
DLA website: http://www.dot.ca.gov/hg/LocalPrograms/ before contacting your DLAE.

Sincere

‘)

DENIX D. ANBIAH, Chief
Division of Local Assistance

Enclosures

c: Local Agency DBE Liaison Officers
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Enclosure 2

Construction Contracts: Contracts to be advertised and awarded before the
execution of the new DBE Implementation Agreement and before June 2, 2009,
may proceed to advertise and award using Race Neutral boilerplate specifications
and Race Neutral LAPM Exhibits 12-D, 15-A, 15-B, 15-G. 15-1, 15-L and 17-F.
All other contracts shall use the new Race Conscious boilerplate specifications
and the following new Race Conscious LAPM Exhibits currently located on the
Caltrans Local Assistance website under “Announcements:”

e Exhibit 3-D: Request for Authorization to Proceed with Construction

e Exhibit 3-E: Request for Authorization to Proceed Data Sheet(s)

e Exhibit 12-D: PS&E Checklist

e Exhibit 15-A: Local Agency Construction Contract Administration

Checklist

e Exhibit 15-B: Resident Engineer’s Construction Contract Administration
Checklist

e Exhibit 15-G(1): Local Agency Bidder/Proposer UDBE Commitment
(Construction Contracts)

e Exhibit 15-G(2): Local Agency Bidder/Proposer DBE Commitment
(Construction Contracts)

Exhibit 15-H: Good Faith Efforts Submittal

Exhibit 15-1: Local Agency Bid Opening Checklist

Exhibit 15-L: Local Agency Contract Award Checklist

Exhibit 17-F: Final Report Utilization of DBE, First-Tier Subcontractors
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Enclosure 1

Consultant Contracts: Contracts awarded prior to June 2, 2009, whose
authorizations were granted prior to the adoption of the Race Conscious DBE
Implementation Agreement may follow the Race Neutral DBE Program. All
contracts awarded after June 2, 2009 must follow the Race Conscious DBE
Program and use the following new Race Conscious LAPM Exhibits currently
located on the Caltrans Local Assistance website under “Announcements.”
¢ Exhibits 3-A, 3-B, or 3-C: Request to Proceed with Preliminary
Engineering, Right-of-Way, or Utility Relocation
Exhibit 3-E: Request for Authorization to Proceed Data Sheet(s)
Exhibit 10-C: Consultant Agreement Reviewers Checklist
Exhibit 10-D: Consultant Agreement Outline
Exhibit 10-I: Notice to Bidders/Proposers DBE Requirements and
Instructions |
Exhibit 10-J: Standard Agreement for Subcontractor/DBE Participation
e Exhibit 10-O(1): Local Agency Bidder/Proposer UDBE Commitment
(Consultant Contracts)
e Exhibit 10-O(2): Local Agency Bidder/Proposer DBE Commitment
(Consultant Contract)
e Exhibit 17-F: Final Report Utilization of DBE, First-Tier Subcontractors
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