
 
 
 
 
 
 
 

REPORT TO MAYOR AND CITY COUNCIL AGENDA ITEM 

SUBJECT: Hearing Regarding Aztec Contractors Appeal of the Rejection of Its 
Bid Protest on SCADA System Design and Implementation Project – 
CIP No. 06-09 

DATE:  June 1, 2010 

 
 

 
 
 

TO:  THE HONORABLE MAYOR 
AND CITY COUNCIL 

 
 

 
 
 
Report in Brief 
 
On April 22, 2010, City staff received and opened bids for the SCADA System Design and 
Implementation Project – CIP No. 06-09 (“Project”).  The apparent low bidder for the Project was 
Auburn Constructors (“Auburn”) with a bid price of $1,142,300.  Following the bid opening, the 
second low bidder, Aztec Contractor’s (“Aztec”), with a bid price of $1,355,000, submitted a bid 
protest, alleging that Auburn should be deemed non-responsive because Auburn failed to 
acknowledge Bid Addendum No. 3 as part of its bid submission and failed to submit a signed 
Disadvantaged Business Enterprise (DBE) form.    City staff concluded that these irregularities were 
minor, obtained from Auburn the documents Auburn initially omitted, and rejected Aztec’s bid 
protest in writing on or about May 10, 2010.  Aztec then submitted an appeal and request for hearing 
pursuant to the bid documents on or about May 14, 2010.  
 
Staff recommends that the City Council conduct a hearing on Aztec’s appeal and, pending the 
outcome of the City Council’s consideration of the appeal, provide further direction to staff. 
 
 
Background 
 
Pursuant to Section B-14 of the Invitation to Bidders for the Project, a party submitting a bid protest 
who disagrees with the decision of City staff may submit an appeal and request a hearing before the 
City Council.  Aztec’s May 14, 2010, appeal of City staff’s rejection of Aztec’s bid protest requested 
this hearing before the City Council.  The hearing provides Aztec with the opportunity to address 
this matter further and present any and all additional facts Aztec would like the City Council to 
consider prior to consideration of the award of the Project contract.  After Aztec has the opportunity 
to present its appeal, City staff may then rebut Aztec’s presentation as necessary/appropriate.   
 
City staff’s rejection letter and Aztec’s appeal are attached hereto for the City Council’s review. 
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Discussion 
 
City staff has reviewed Aztec’s initial bid protest, its appeal, and the relevant facts and 
circumstances surrounding the Project bid.  Based on this review, City staff remains convinced that 
Aztec’s bid protest is without merit, and that to the extent there may have been deviations or 
irregularities in Auburn’s bid and/or the bid process, the City may waive such deviations as 
minor/immaterial irregularities under California law.  Staff recommends this course of action based 
on the following facts. 
 
1.  Pursuant to applicable law and the bid documents (Notice of Inviting Bids Section A-8), the 

City has the authority to waive any irregularities or immaterial deviations in the bid process 
or the bids that do not affect the bid price or otherwise provide a bidder with a competitive 
advantage.   

 
2. Addendum No. 3 contains no information that goes to price or would otherwise materially 

impact a bid price.  In fact, all the items in Addendum No. 3 are clarifications related to 
minor administrative/informational changes only.  Aztec’s appeal does not provide any new 
evidence demonstrating that Addendum No. 3 had any substantive impact on price. 

   
3. Addendum No. 3 issued by the City contained a minor clerical error that mistakenly 

indicated that that the addendum was Addendum No. 2.  
  
4. The apparent low bidder has confirmed that its bid is complete and includes all required work 

on the Project, including but not limited to, all work in the bid documents and all addenda.   
 
5. Aztec’s bid also contained irregularities in that Aztec failed to submit all of the required 

Experience Modification Rating (EMR) information/documentation, omitting the information 
for 2009.  Although Aztec’s appeal alleges that it did comply with this requirement and that 
its subcontractor was to provide this information, a review of this bid requirement indicates 
that the bidder was responsible for submission of all required information including the EMR 
data. (Emphasis Added.) Alleging that a subcontractor failed to provide the required 
submission does not relieve Aztec from the duty of submitting all required information and 
documentation.  

 
Accordingly, to the extent that there was an irregularity in the bid process due to the City’s clerical 
error or Auburn’s bidder’s failure to acknowledge Addendum No. 3 in its bid documents, and/or any 
other irregularity in Auburn’s bid, the above facts demonstrate that these irregularities or deviations 
are immaterial in nature and may be waived by the City.  Therefore, City staff continues to 
recommend that the City Council reject Aztec’s bid protest and proceed with award of the Project 
contract to Auburn, or else reject all bids. 
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Fiscal Impact 
 
It is difficult to estimate the fiscal impact of granting Aztec’s appeal.  The City would have the 
options of awarding the contract to Aztec at an additional cost of approximately $213,000 (waiving 
Aztec’s own bid irregularity), awarding the contract to the next-lowest bidder, Western Contractors, 
at an additional cost of approximately $336,000 above the Auburn bid price, or rejecting all bids and 
re-bidding the project.  There is no way to know what bid prices the City might receive if the project 
is rebid. 
 
 
Public Contact 
 
Posting of the City Council agenda.   
 
 
Recommendation for Action 
 
Staff recommends that the City Council conduct a hearing on Aztec’s appeal and, pending the 
outcome of the City Council’s consideration of the appeal, provide further direction to staff. 
 
 
 

 Prepared by: Andrew J. Morris 
  City Attorney 

 
 
 
  
Mark G. Deven 
City Manager 
 
Attachments: City’s rejection letter 
 Aztec’s formal bid protest 
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